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PERSPECTIVE

My Client, the Government Employee

Thomas R. Cuba

A situation recently arose which I thought presented some truly challenging questions.  It borders along

the fringes of the topics of bribery and kickbacks, but more importantly, how these can sneak up on you.

I was made aware of a situation involving a consulting company, a government agency, and a private

citizen (Jill).  The hook in this situ ation is that the private citizen is employed in a position of

responsibility within the government agency.  In the past, the consulting company had worked for the

agency and the project was administered by Jill.  The project went well and all were pleased.

Jill was so pleased that when she decided to commence her own private project, she called the same

consu ltant .  The consu ltant  had a  good experience previou sly as w ell and accepted t he job.   Shor tly

thereafter, the opportunity for a business lunch arose.  The consultant wanted to pick up the tab.  In many

instances, even though the current relationship is private, Jill is still a public servant and the meal may be

an illic it gra tuity.1 The two parties sp lit the bill and the project moved forward.

A few w eeks late r, the con sulta nt, in  condu cting h is due d iligence, learns th at the actua l prop erty in

question is subject to numerous ecological restrictions and it is highly unlikely that Jill will be able to

complete her project.  The consultant files a report explaining these restrictions and the assessment.  The

report includes the discovery, the restricting laws, the hurdles, and the reasons for the recommendation to

proceed only with the understanding that the project could be very expensive and may fail.  The

consultant attaches a n invoice for the work conducted.

Jill � s reaction is to tell the consultant that, as a government agent, she already knew of these restrictions

and did not ask that th ey be discovered.2 She refuses to pay the bill.  In her refusal, she does offer to

compensate the consultan t but at a lower fee.  She adjusts it in accordance with her own criteria of how

much the work was  worth and sends  a check.
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The consultant is now trapped in an ethical conflict.

If the cons ultan t cashes  the check an d lets it go at  that, th e residual s ituation  is that  he has  provided

services to an employee of his previous client without compensation: a kickback.  If the consultant adjusts

the bill just because Jill says so, the situation is the same: a kickback.

If the con sulta nt does  not accept th e lower payment , but  asks  for payment in  full, th e likelihood  of Jill

recommend ing app roval of an y new agen cy work with  that con sultan t is slim.  In th is particu lar insta nce,

Jill provided an  ample a moun t of inn uendo tha t main tainin g their p rofess ional rela tions hip h inged greatly

on resolving the current bill in a favorable manner.  Wh ile the term extortion comes to mind, I am not

sure of t he forma l definition and hes itate to ent er that a rea of discussion w ithout  legal advice.

If the consultant simply voids the bill and walks away, he is still in a kickback situation.  If the consultant

later bids on and receives a government contract which Jill facilitated, then the term bribery arises.

This  situat ion is int ended to demonstr ate tha t prob lem situa tions can  and will unexpectedly arise wh ich

place the professional in untenab le positions.  To overreact and say that consultan ts should not w ork for

private citizens employed by government would leave that group without profess ional help.  This entire

situation can be complicated further if it was Jill � s husba nd, not Jill herself who balked at the results of

the consultant.  Jill still gains, but is not the primary player.

In this situation, the consultant probably should have seen the potential for a problem before it arose and

referred J ill to another  firm.  To resolve it, there are two  option s.  On e is tha t the consu ltant  can take Jill

to small claims court a nd termin ate his rela tionsh ip with  Jill and her agency.  Th e other cho ice is to keep

the invoice listed  as un paid or  unco llectible (n ot forg iven) an d to avo id any fu rther w ork for t he agen cy in

question until Jill leaves her position.  The best choice is to not mix your public and private clients in the

first place.

Notes

1. Check your local laws.

2. Th e situa tion cou ld just  as eas ily involve a  succes sfully com pleted p roject an d the clien t simp ly

disagrees with the billed amount.
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Address corr esponden ce to Thomas  R. Cuba, PhD, CEP, Delta Seven Inc., PO Box 3241 , St.

Petersburg, FL 33731 ; (fax) 727-550 -2513; (e-mail) Delta -Seven@world net.att.net.


